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In late March a Sun front page accused 
Sentencing Council judges of being 
‘OFF THEIR HEaDS’, while the Daily Mail 
blasted them for ‘helping heroin dealers 
escape jail’. Why? The Council had 
opened a consultation on sentencing for 
drug offences. It included proposals to 
hand out community sentences, rather 
than prison stretches, to those playing 
“subordinate” roles in drug deals.

Two factors lie at the heart of the 
furore. Firstly, the Sentencing Council 
consultation outlines threshold levels 
of what constitutes ‘very small’ to 
‘very large’ amounts of different drugs. 
Controversy was generated due to the 
Council’s recommendation that up to 4.9 
grams of heroin, enough for 50 wraps, 
is considered ‘very small’. Secondly the 
Council suggests that sentences should 
take into account the role the offender 
has played. Judges could be asked to 
factor in whether the offender is a 
“leading” figure profiting hugely from the 
deal, or a “subordinate” character, such 
as a runner.

So does the tabloid charge of “heroin 
dealers escape jail” stick? according to 
Nigel Patrick, Senior Policy Officer at 
the Sentencing Council, a non-custodial 
sentence for Class a drug supply is 
technically possible but “highly unlikely”. 
Patrick says such a sentence would 
only be recommended in low-level 
cases where several mitigating factors 
were evident, for example where the 
“subordinate” had been intimidated or 
coerced into supply, or if they have a 
mental disorder.

“The press hit out with the idea that 
people dealing drugs for profit could 
fall into a subordinate role, but that 
isn’t true,” Patrick told Druglink. “The 
guidelines are quite clear that if the 
supplier expects personal financial gain, 
regardless of the amount being dealt, 
then they are automatically categorised 
as playing a significant role – that has 
a minimum prison sentence of three 

years. There is no community sentence 
recommendation in those cases.”

Yet the proposed introduction of 
threshold limits for drug offences 
has a controversial past. Section 2 
of the Drugs act 2005, introduced by 
then Home Secretary Charles Clarke, 
included ‘prescribed amounts’ of drugs 
for personal use with the provision that 
anyone caught in possession over those 
limits would be automatically deemed by 
police to have ‘intent to supply.’

The clause was quietly abandoned by 
Clarke’s successor as Home Secretary, 
John Reid, in 2006, after a barrage of 
opposition to the plans. Drugs charities, 
including Release and DrugScope, 
criticised the plans for being impractical, 
while the Crown Prosecution Service 
warned “many dealers will believe that 
if they carry just below the prescribed 
amount they will escape being charged 
with supply.”

Legal experts in the drug sector 
are keen to stress that the Sentencing 
Council’s proposal is radically different, 
and much more practical, than those 
which appeared in the Drugs act 2005.

“The Drugs act 2005 clause would 
have seen a threshold being established 
where the quantity of drugs in itself 
would be the determinant factor in 
what someone was charged with. It was 
legislation for police, whereas what we 
are dealing with this time is guidance 
for courts in sentencing,” says Niamh 
Eastwood, Head of Legal Services at 
Release.

Eastwood feels that the Sentencing 
Council proposals could actually help 
improve consistency in the way courts 
handle drug offences, while allowing 
judges flexibility by the guidelines not 
being legal statutes.

Eastwood believes that the proposal 
for judges to consider an offender’s role 
in drug supply, rather than simply the 
amount of drugs they were caught with, 
is a pragmatic approach – particularly 

as high level dealers are, in many 
cases, likely to ensure that the risk of 
possession of substances is transferred 
down the supply chain.

but, Eastwood says, there are issues 
with the Sentencing Council’s proposals 
around the thresholds for quantity. In 
the consultation document, for example, 
a ‘very small’ quantity of ecstasy is two 
pills – a situation that Eastwood feels 
doesn’t reflect the realities of the drug 
scene.

“These days, a more realistic level 
for low level possession would be ten 
or fifteen tablets but in the current 
guidance they would say that 10 to 
20 tablets is a large quantity and that 
could have a custodial sentence,” she 
says. “The broad idea is positive but the 
numbers involved at the moment might 
need to reflect the social scene more 
effectively.”

Release will be preparing a formal 
response to the Sentencing Council’s 
recommendations. The consultation 
closes on 20th June 2011.
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The suggestion that lower level drug dealers could avoid jail 
and that 50 bags of heroin is ‘very small’ has been met with 

predictable media outrage. Andy McNicoll reports on the ongoing, 
super-sensitive debate around drug thresholds. 
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drug dealing


