during an evening out at Lingfield race
a police officer with a dog passed us,” say:

down wagging its tail. My son has a dog
habit he patted the dog on the head.
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 detect drugs on people as they go
5 on the rise. Max Daly reports on
expeditions’ using dogs could He
aging our rights.

“Then the policeman held my son by the arm, cautioned
him for suspected drugs and, followed by a plain clothes
officer in front of a packed stadium, led him away for
searching. Nothing was found. The police explained the dogs
are never wrong and my son must have been near drugs or
handled a note that had been used to sniff drugs.




“They refused to apologise for any of their actions, with no
regard for the stress and embarrassment caused. What does a
sniffer dog do to identify someone in possession of drugs?
This dog didn't appear to do anything. Personally I think it
was the police officer that misread the situation!” This email
was one of dozens of concerned messages about the use of
drug dogs on children received by ARCH over the last two
years.

The expanding deployment of drug sniffer dogs by police
and private security firms is becoming an increasingly familiar
part of people’s everyday lives in Britain. Dogs are being used
to detect the odour of drugs on thousands of primary and
secondary schoolchildren every year, and on the general
public at train stations and outside football grounds, pubs,
bars, nightclubs and music festivals.

An investigation by Druglink in 2004 found more than 100
schools were bringing in sniffer dogs to check pupils for signs
of drug use. The probe found that in some schools dogs were
being used to secretly check on schoolchildren’s bags while
they attended special assemblies. Some children ‘indicated’ by
dogs were found to be menstruating or taking Ritalin. Others
gave police information about family members or fellow
pupils who had smoked cannabis near them the previous day.

With the public backing of successive Prime Ministers and
Home Secretaries, the practice of using sniffer dogs in schools
across the country, has shown no signs of abating. Last month
(October) 15 and 16 year old pupils at three secondary schools
in the town of Cwmbran were called into their school hall,
where their bags were laid out for the drugs dogs to check.
Police said the operation was not carried out in relation to any
specific incident or as a result of any evidence, but were part
of an “ongoing operation”. Only senior staff at the schools
knew this was going ahead.

The use of dogs in this way goes against Joining Forces, joint
guidance from the Association of Chief Police Officers (ACPO)
and the government, which recommends that: “Drugs dogs
should not be used for searches where there is no evidence for
the presence of drugs on school premises. Demonstration and
educational visits should not be used as a covert detection
exercise.”

It continues: “Schools requiring the use of drugs dogs solely
as a deterrent where there are no reasonable grounds for
suspicion and where prior consent has not been sought will
need to consider challenges by parents and young people
under the human rights act.”

Since 2000, sniffer dogs have become a regular fixture at
train stations around the UK. The British Transport Police (BTP)
says it cannot provide figures on the number of times people
using public transport have been positively ‘indicated’ by its
drugs dogs. But, taking into account the facts that the BTP’s
first drug dog, Ben, detected drugs or the recent use of them
on 4,500 commuters between 1998-2000 and that BTP’s current
stable of 21 dogs are all active most days, it can be estimated
that at least 50,000 passengers a year are searched as a result
of being indicated.

Sniffer dogs are being used increasingly around the places
where people spend their leisure time. Dogs, alongside drug
detecting wipes, are deployed outside a rising number of pubs,
bars and nightclubs in towns across the UK. Music festival
goers are also feeling the heat, with sniffer dogs present at
entry points at the majority of the big UK events. Over the
summer months, drug law charity Release receives an average
of 60 calls a month, double the usual amount, from people
caught with drugs by sniffer dogs.

At the Isle of Wight festival this summer, attended by
60,000 people, 377 people were searched after being identified
by dogs. According to Hampshire police, which set up an on-

site interview and counselling room for the operation, 169
people were found with £50,000 of drugs, of whom 10 were
detained on suspicion of intent to supply.

Football supporters are also more likely to be sniffed by
dogs these days. Dogs have been used outside grounds
including Middlesbrough, West Ham, Chelsea, Queen’s Park
Rangers and Swansea to search for drugs.

South Wales Police have introduced sniffer dogs outside
some sections of Swansea FC'’s stadium last year after officers
believed cocaine use was fuelling hooliganism. Initially,
“suspicious” fans at one game were swiped for drugs. But
police found that by using sniffer dogs they got nearly double
the number of arrests - 72 - for drugs.

But despite the rapid proliferation of this new tool in the
war against drugs, in the guise of fluffy, tail-wagging spaniels,
its regulation is alarmingly lax. Controversially, according to
drug law experts, their use could represent a breach of both
police stop and search and human rights laws, because of the
grey area in which they operate, and a shift of the burden of
proof from the state to the target.

There are concerns that the dogs’ powerful sense of smell
constitutes an unfocussed and legally dubious ‘fishing
expedition’ by the authorities, that those who evade the dogs
are being unlawfully searched. For some observers, this
opportunistic use of surveillance capabilities represents the
thin end of the wedge in terms of future invasive information
gathering on the British public as it goes about its daily
business.

The key grey area around drug dogs is whether their sniff
constitutes a search under the Police and Criminal Evidence
Act 1984 (PACE), which requires ‘lawful authority’ for searches.
ACPO says the dogs do not constitute a search “because the
dog is sniffing the air around the person not touching them”.

But Amber Marks, an expert on sniffer dogs based at Kings
College, London, argues that the traditional interpretation of a
‘search’, as an officer rifling through people’s pockets, is out of
date. She says dogs’ ability to detect odours undetectable by
human senses on individuals constitutes a search with no
reasonable suspicion. “There is an internal inconsistency in
ACPQO’s reasoning: it seeks to distance the subject from the
source of the odour but use the odour as a reason for search.

“Reasonable suspicion is the mechanism that ensures
searches are not arbitrary,” says Marks. “Unfocussed trawling
for evidence is discouraged by the European Court of Human
Rights. Neither the Home Office nor ACPO appear to have
considered the possibility that lawful authority might be
needed for the use of drug detection dogs. This failure seems
to be based on the outdated assumption that an intrusion that
does not involve a physical intrusion does not require a legal
basis.”

Marks warns that, contrary to the use of drug dogs in the
USA and Australia and the use of CCTV and phone-tapping in
the UK, the expansion in the use of drug detection dogs has
taken place here “with relatively little debate, without specific
legislative authority and in the absence of a code of practice.”

She says the failure of the legal system to deal with these
issues and the fact they are yet to be challenged in court could
amount to a dangerous precedent for the regulation of other
‘scatter gun’ surveillance technologies currently being trialled
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by the Home Office, such as thermal imaging and x-rays.

“The use of drug detection dogs engages the right to privacy
to the same extent as other new surveillance technologies in
revealing personal information that would previously have
only been obtainable by physical intrusion. The refusal to treat
a sniff as a search renders the constitutional and legislative
protection of privacy obsolete in the face of new surveillance
technologies. Treating the dog as ‘extension of the police
officer’ and excluding it from regulation sets a dangerous
precedent.”

Police are also sailing close to the wind on the issues of
evasion and ‘funnelling’. The police do not have the power to
stop or detain a person in order to be sniffed and the way in
which the dogs are deployed should not therefore restrict or
delay someone’s movement. ACPO guidelines state: “People
may not be funnelled or individuals requested to change their
direction in order to facilitate the deployment of the dogs, as
this may constitute a search.”

But the BTP has admitted to Druglink it uses ‘spotters’ to
look out for people approaching ticket barriers who see the
dogs and try and avoid them. The action, according to police,
gives them reasonable grounds for suspicion to conduct a
search, regardless of whether someone may have other
reasons for not wanting to be sniffed by a dog.

“Search on the grounds of evasive action is unlawful and
goes against the principle of informed consent to surveillance,”
Marks points out. “The reliance by the police on a person’s
attempted evasion of non-compulsory surveillance as a
reasonable ground for searching them under PACE is not the
product of parliamentary debate or legislation.

“Police are relying on the mistaken premise that if a person
has nothing to hide they will have nothing to fear from
detection dogs and attempts to evade them should therefore
be treated as grounds for suspicion,” says Marks. “This is
inconsistent with the law and dogs are not as reliable as police
believe, We are therefore right to fear new detection tools, even
though we have nothing to hide, because they are reaching
beyond the rule of law.”

While the accuracy of sniffer dogs, trained using the
Pavlovian ‘reward’ system, is taken for granted by British
police, courts in the US are beginning to question the
assumption that the dog is a reliable detection tool. One US
judge, J Souter, who said “the infallible dog is a creature of
legal fiction” quoted a body of expert evidence which showed
dogs give false positives between 12-60 per cent of the time.
This clearly has implications for determining whether an
indication by a dog can amount to reasonable grounds for
conducting a traditienal search.

Richard Timmis, of the National Training Inspectorate for
Professional Dog Users, which trains dog handlers at Britain’s
growing number of private sniffer dog firms, says the average
accuracy of a passive drug dog, those which indicate odours on
passers by, is 43 per cent. He says dogs working outside can
easily get confused because wind can blow scents from one
person to another. Timmis adds: “There are a lot of cowboys
out there, more than half the UK’s 50 or so dog detection firms
are not properly training dogs.” He says private firms cover
nightclubs, pubs, bail hostels, schools, private homes, festivals
and schools, but adds: “We've heard of mistakes made by other
companies where a dog has growled at a kid. We refuse to go
into schools because it's too risky.”

The central plank used by police to justify the deployment
of sniffer dogs is the possibility of catching drug traffickers
and other criminals who might happen to be carrying drugs,
not people with small amounts on them. According to the
BTP’s spokesman Simon Lubin, its 21 dogs are rarely deployed
for drug detection alone and certainly not for ‘fishing
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expeditions’. “Putting sniffer dogs out is usually part of an
intelligence-led anti-robbery operation. Most thieves use drugs
so it’s a useful way of getting to them.”

But, if this is the aim of using sniffer dogs at stations, it's not
very effective or economical. The vast majority of drug dog
operations at train and tube stations - even those at clubs and
festivals - result in extremely low numbers of drug supply
convictions. For example an operation at Stoke-on-Trent
railway station in September ended with three cautions for
cannabis possession and 15 people picked out by dogs that
“may have been in contact with drugs”.

A two-year investigation into the use of sniffer dogs in
Australia by the New South Wales Ombudsman found three
quarters of people indicated by the dogs had no drugs in their
possession. It concluded that: drug detection dogs are not an
effective tool for detecting drug dealers, police officers should
not have reasonable suspicion to search a person based solely
on a drug detection dog indication and that the training of drug
detection dogs should be refined to better exclude indications
on cannabis smoke, residual scents, and prescription drugs,
which appear to account for a large number of the indications
in which no prohibited drugs were located.

“Although drugs are illegal, it is not clear whether the large
scale deployment of drug detection dogs could be described as
a necessary, proportionate or parsimonious response to the
prevention and detection of drugs,” says Marks.

“Far from reviewing its strategy on drugs in light of the
increasing numbers of recreational drug users, the deployment
of drug detection dogs amounts to a dramatic increase in its
enforcement. It is difficult to see how this accords with the
ACPO guidelines on the policing of cannabis.”

Retired police officer Brian Paddick, favourite to become the
Liberal Democrat’s mayoral candidate for London, was so
unimpressed with the police’s random use of sniffer dogs when
he was Borough Commander of Lambeth between 2000-2002 he
banned them. He told Druglink that if he becomes mayor he will
exert “considerable influence” over the Met’s police
commissioner to try and repeat the ban in London.

“They positioned the dogs at the top of the escalator at
Brixton tube and people were sniffed as they came off,” says
Paddick. “It was heavy handed and some black and Muslim
people find being sniffed by a dog difficult to handle for historic
and religious reasons. If police have definite information, that
is different, but the random use of sniffer dogs against anyone
who happens to use public transport is wrong. To use them as a
basic weapon against the public who have no choice but to use
public transport is unreasonable.”

Uncertainty over the use of sniffer dogs has prompted
Release to devise a ‘detection card’, advising people on their
rights when detection methods such as sniffer dogs are used.
“Release is concerned about the fact that there is no legal
framework governing the use of sniffer dogs and other
detection methods,” says Head of Legal Services, Niamh
Eastwood.

“More often than not those charged with an offence, where
sniffer dogs are involved, are done so as a result of trying to
evade the dog. So a person at a tube station who sees a sniffer
dog and turns another direction is likely to be subject to a
search by the police. It is highly questionable as to whether it is
legal for the police to carry out a search based on evasion.
Release is intending to lobby Government and the police
authorities on this issue. It is the organisation’s intention to
raise awareness of this matter within the public domain.”

Headspace: On the trail of sniffer dogs, wasp wardens and other
dumb friends in the surveillance industry by Amber Marks will be
published by Virgin Books in March 2008.




